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Petitioners ask usto review BPA’s decision to implement a provision of the
2001 Load Reduction Agreement BPA entered into with PacifiCorp and Puget
Sound Energy (“PSE”). The controversy concerns a“Reduction of Risk Discount”
provision, which Petitioners term a“litigation penalty.” The details of the
provision are discussed in our opinion, Public Util. Dist. No. 1 of Shohomish
County v. BPA, _ F.3d __ (9th Cir. 2007), filed concurrently with this
memorandum, and we do not repeat them here.

Under the Northwest Power Act, we have “original subject matter
jurisdiction over BPA’s ‘final actions and decisions' taken pursuant to the Act.”
Portland Gen. Elec. v. BPA, _ F.3d __ (9th Cir. 2007) (quoting 16 U.S.C. §
839f(e)(5)). Welack jurisdiction to adjudicate challenges to decisions taken by
BPA that are not “final actions’ or the implementation of a“final action.” Public
Util. Dist. No. 1 of Shohomish County,  F.3dat __. 1n 2003, BPA attempted to
settle all pending legal challengesto its 2000 Residential Exchange Program
(“REP’) Settlement Agreement. In exchange for the public utility litigants
dropping their legal challenges, PacifiCorp and PSE agreed to forego the $200

million litigation contingency payment. BPA announced the proposed settlement



in its October 21, 2003 Record of Decision (“2003 ROD”), where it made clear
that if the public utilities refused to enter the global settlement, BPA would raiseits
rates in order to pay the “litigation penalty.” The proposed settlement required
unanimous approval by all concerned parties. Because BPA could not garner the
support necessary, its proposed global settlement failed on January 21, 2004.
Petitioners filed atimely challenge within the required 90 days of the publication

of the 2003 ROD.* The issue is whether we have jurisdiction over a Rule of
Decision that expired on its own terms,

Petitioners argue that BPA'’ s failed 2003 ROD significantly altered and
broadened the scope of the 2001 Load Reduction Agreement provisions and was a
“separate act of implementation” of the “litigation penalty.” Although this may be
true, the settlement agreement and the 2003 ROD were void ab initio when they
failed to garner the necessary consensus. We lack jurisdiction to entertain the
petition because the failed 2003 ROD is neither afinal action nor the
implementation of afinal action within the meaning of 16 U.S.C. § 839f(e)(5).

The 2003 ROD is not afinal action because it fails the second prong of the

Supreme Court test for finality articulated in Bennett v. Spear, 520 U.S. 154, 177-

! BPA entered its 2003 ROD on October 21, 2003. Petitioners filed their
challenge on January 20, 2004, within the 90 day period taking into count the
federal holiday on January 19, 2004.



78 (1997). The defunct 2003 ROD has no legal force and works no concrete,
actual injury on Petitioners. In this situation, the failed settlement agreement is not
adocument which created any legal rights or obligations or worked an injury on
Petitioners, who refused to enter into it. Consequently, the failed 2003 ROD is not
afinal agency action under Bennett.

Similarly, the petition is not a proper challenge to the implementation of a
final agency action, as Petitioners also argue. We conclude that the 2003 ROD
does not indicate that BPA had arrived at a*“ definitive position . . . that inflictsan
actual, concreteinjury,” Puget Sound Energy, Inc. v. United Sates, 310 F.3d 613,
624 (9th Cir. 2002) (quoting Ma v. Reno, 114 F.3d 128, 130 (Sth Cir. 1997)
(internal citations omitted)), astheinjury (i.e., the “litigation penalty”) flows from
aprior 2001 Load Reduction Agreement, not the failed 2003 ROD. The failure of
the 2003 ROD is afailure to alter the previous agreements providing for the
“litigation penalty,” not a separate action implementing a prior rule or agreement.
Petitioner is attempting to challenge the original 2001 Load Reduction Agreement
itself under the guise of the failed 2003 ROD. As such, the petition is not a proper
challenge to the implementation of adecision. Consequently, we lack jurisdiction
and dismiss the petition.

DISMISSED.



